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MO DAU

1. Tinh cép thiét cia viéc nghién ciu deé tai

Nhiéu qudc gia trén thé gioi hién nay da ban hanh cac khung phap 1i nham
dit ra trach nhiém cua nha san xuat d6i voi san pham caa minh véi muc dich bao
vé quyeén loi nguoi tidu ding. Ché dinh vé trach nhiém caa nha san xuat doi voi
san pham duoc &p dung lan dau tién & Hoa Ky va sau do6 dugc tiép can & céc quoc
gia Lién minh Chau Au, va m¢ rong ra cac qUOc gia & Chau A (Nhat Ban, Han
Quéc, Trung Qudc, céac qudc gia bong Nam A- ASEAN). Vi su quan tam bao
vé quyeén loi khach hang ciing nhu chat lugng san pham, nhiéu qUOc gia ban hanh
cac quy dinh nghiém ngat trong viéc quy dinh chat luong san pham va trach nhiém
ctia nha san xuat ddi véi san pham ban ra thi treong nhu Nhat Ban, Hoa Ky, chau
Au... Va0 nam 2020, hing xe Toyota budc phai thu hoi 3,4 triéu xe Iol tai khi
trén toan cau trong mot cude diéu tra ciia Co quan An toan giao thong cao toc QUOC
gia My (NHTSA); ciing trong thoi gian nay hang xe Honda ciing théng béao thu hdi
2,7 triéu xe tai thi truong Bac My vi 16i bd bom tai khi Takata®,

Tai Viét Nam, trach nhiém cta nha san xuat doi véi san pham khong dugc
quy dinh riéng trong mot vén ban luat ma dugc dé cap dén trong cac vian ban phap
luat lién quan nhu Luat bao vé quyén loi nguoi tiéu dung, Bo luat Dan su; Luat
canh tranh, Luat Tiéu chuan va Quy chuan ky thuat... va rat nhiéu van ban hudng
dan thi hanh lién quan. Diéu nay thé hién sy quan tdm trong chinh sach caa Nha
nugce trong viéc xay dung mot khung phap 1y da dang diéu chinh, bao vé quyén
loi cho ngudai tiéu dung, cho chinh doanh nghiép va cho thi treong kinh doanh
lanh manh. Tuy nhién, trong qué trinh thyc thi nhitng quy dinh nay trén thuc té
quyén loi nguoi tiéu ding, khach hang van chua duoc dam bao nhiéu san pham
duoc san xuat khong dam bao an toan, dang chét lugng van duoc ban ra thi truong
gay anh huong nghiém trong dén nguoi tiéu dung nhu truong hop: Pate Minh
Chay cua Cong ty TNHH Hai Thanh vién Loi song moi c6 chira doc to
botulinum?, mi Hao Hao cia Acecook bi thu hoi tai Ireland vi chira chat cam
ethylene oxide gay ung thu®..

Piéu nay phan anh cac quy dinh vé trach nhiém ctia nha san xuat, thuong
nhan ddi véi san pham van con thiéu chat chg, hiéu qua thyc thi chua cao, nhiéu
noi dung con thiéu s6t dan dén nhiéu doanh nghiép chua y thic duge tam quan
trong va loi dung nhitng thiéu sot nay gay anh huong den thi truong kinh doanh
va khach hang. Day ciing la co s¢ dé Luat Bao vé quyén loi nguoi tiéu dung tién
hanh sira doi va du thao dang duoc lay y kién, gop ¥ sau hon 12 nam thi hanh tai

1 Theo héng tin Reuters (2020) “Toyota to recall 3.4 million vehicles worldwide, air bags may not deploy in
crashes” https://www.reuters.com/article/us-toyota-recall-idUSKBN1ZK2TZ. Truy cap ngay 20/11/2022.

2 Theo béo Tudi tré (2020) “Vu paté Minh Chay nhiém dgc to than kinh cuc manh: Co quan chirc ning chdm
tré?” https://tuoitre.vn/vu-pate-minh-chay-nhiem-doc-to-than-kinh-cuc-manh-co-quan-chuc-nang-cham-tre-
20200830225328649.htm. Truy cap ngay 20/11/2022.

3 Theo Tién phong (2021) “Mi Hao Hao, mién Good chura chit gdy ung thu, nha san xuit noi gi?”
https://tienphong.vn/mi-hao-hao-mien-good-chua-chat-gay-ung-thu-nha-san-xuat-noi-gi-post1370537.tpo.  Truy
cap ngay 20/11/2022.
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https://tuoitre.vn/vu-pate-minh-chay-nhiem-doc-to-than-kinh-cuc-manh-co-quan-chuc-nang-cham-tre-20200830225328649.htm
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Viét Nam da boc 16 nhitng diém chua pht hop va chwa thong nhét véi hé thdng
phap luat vé trach nhiém san phém tai Viét Nam. Vi vay, dé nang cao hon nita
chét luong san pham dam bao quyen loi cua khach hang, han ché thap nhat cac
15i cua san pham, can cd mot hé théng phap luét ddng b tir quy dinh dén thuc thi
va ché tai xt ly dat ra d6i véi nha san xuat mudn cung ang san pham ra thi truong.

Trén co s& do, viéc nghién ciu cac khia canh phap Ii vé trach nhiém cua nha
san xuat doi v6i san pham tai Viét Nam va viéc tim kiém cac giai phap hoan thign
phap luat, nang cao hi¢u qua thuc thi cac quy dinh nay trén thuc té 14 mang tinh
cap thiét. Xuat phat tir nhu cau phap Iy va thyc tién do, tac gia da lya chon dé tai
“Phap luat Viét Nam vé trach nhiém ciia nha san xuat déi véi san pham” 1am
luan van nghién ctru cta minh.

2. Tinh hinh nghién citu lién quan dén deé tai

2.1. Mgt sé cong trinh nghién cizu trong nwéc

Cong trinh nghién ciu cua GS.TS. Lé Hong Hanh (2010), “Trach nhiém sdn
pham va viéc bao vé nguoi tiéu ding trong phap ludt Viét Nam” Dé tai cap bo.

Cong trinh nghién ciru tac gia Nguyén Truong Ngoc (2018) “Thuc trang va
gidi phap nham nang cao, hoan thién cdc quy dinh phap ludt vé trach nhiém sdn
pham cua nha sdn xudt & Viét Nam hién nay” dang trén Tap chi Cong thuong.

Cong trinh nghién ciru cua tac gia Nguyén Thi Qué Anh, Nguyén Bich Thao
(2020) “Phdp ludt vé trach nhiém san pham: T Ii thuyér dén thyec tién & Viét Nam”
dang tai trén Tap chi Khoa hoc, Pai hoc Quéc gia Ha Noi tap 36, Sb 3 (2020) 37-
52,

Cong trinh nghién cau caa TS. Nguyén Truong Hoc (2022) véi dé tai “Trdch
nhiém cuia san phdam doi véi nha sdn xudt ¢ Viét Nam hién nay” Luan an tién si
Luat hoc, Hoc vién Khoa hoc Xa hoi Viét Nam.

2.2. Mgt sé cong trinh nghién cieu nwéc ngoai

Cong trinh nghién ctu "Product Liability in Asia", The International
Comparative Legal Guide to: Product Liability 2018 cua tac gia Bindu
Janardhanan.

Cong trinh nghién ctu caa Simon Whittaker, University of Oxford (2014),
The development of product liability (tam dich:*“Qua trinh phat trién caa ché dinh
TNSP”). Cubn sach do tac gia Simon Whittaker - truong Dai hoc Oxford - 1am cha
bién.

Hién nay, sé lugng cdng trinh nghién ctu co tinh téng quan, hé théng vé
trach nhiém nha san Xuat d6i véi san pham hién nay chua nhiéu. Vi vay, viéc
nghién ciru tap trung vé trach nhiém cia nha san xuat doi véi san pham trong luan
van dam bao khong tring lap va co tinh méi.

3. Muc dich va nhiém vu nghién cau

3.1. Muc dich nghién cuu

Luan van nham dé xuat cac giai phap hoan thién phap luat va nang cao hiéu
qua thuc hién phap lut vé trach nhiém cua nha san xuat d6i véi san pham tai Viét
Nam. Gop phan dam bao can bang lgi ich kinh té caa nha san xuét véi lgi ich cua
nguoi tiéu dung, dam bao an toan phap ly trong hoat dong kinh doanh,



3.2. Nhiém vu nghién ciru

Pé dat duwoc muc dich néu trén, luan vin c6 cac nhiém vu sau:

Tha nhét, 1am rd nhitng van dé Iy luan vé trach nhiém cta nha san xuét doi
véi san pham thdng qua viéc 1am rd céc khai niém, dic diém, vai tro cua loai
trach nhiém nay.

Thu hai, phén tich cac quy dinh phap Iy hién hanh vé trach nhiém cia nha
san xuat déi v4i san pham nhu: can cu phat sinh trach nhiém, cac loai trach
nhiém dit ra d6i v6i nha san xuét; bdi thuong thiét hai va cac truong hop mién
trach nhiém d6i véi san pham. ..

Thu ba, danh gia duoc thuc trang va thyuc tién thuc hién cac quy dinh phap
luat vé trach nhiém ctia nha san xuét doi Vi san pham trén thyc té tai Viét Nam,
chi ra duoc nhitng han ché, nguyén nhan ton tai.

Thur ta, dua ra dinh huéng va cac giai phap hoan thi¢n phap luat ciing nhu
giai phap thuc thi ¢ hiéu qua cho van dé nghién ctu.

4. Poi twong va pham vi nghién ciu

4.1. Péi twong nghién ciru

Thir nhat, ly luan phap luat vé trach nhiém caa nha san xuat doi véi san pham.

Thir hai, cac quy dinh phép luat hién hanh trach nhiém caa nha san xuat doi
véi san pham nhu Luat bao vé quyén loi ngudi tiéu dung; Bo luat Dan su... va hé
théng van ban phap ly lién quan.

Thir hai, thuc trang quan h¢ phap luat vé trach nhiém cua nha san xuat théng
qua cé4c vu viéc thyc té dé lam rd thuc trang phap luét va thuc tién thuc thi trach
nhiém phap |i cua nha san xuat d6i voi san pham tai Viét Nam.

4.2. Pham vi nghién ciu

- Pham vi vé noi dung: luan vin tap trung nghién ciu c4c van dé Ii luan va
thuc trang phap luat, thyc tién thuc hién phép luat vé trach nhiém cua nha san xuat
d6i vai san pham tai Viét Nam

- Pham vi vé thoi gian: Tir nam 2015 dén 2022

- Pham vi khéng gian: tai Viét Nam

5. Phwong phap luan va phwong phap nghién ciu

5.1. Phwong phdp lugn

Pé giai quyét duoc van dé dat ra thi dé tai duoc nghién ctru dya trén co s
phuong phap duy vat bién chimg va duy vat lich st; duong 161, chu truong phat
trién kinh té cua Pang Cong san Viét Nam trong xay dung cac chinh sach, phap
luat lién quan.

5.2.Phwong phdp nghién ciru

- Phuong phap phan tich, danh gia dugc st dung trong Chuong 1.

- Phuwong phap phan tich so sanh, thong ké va phuong phap tong hop duoc
sir dung dé hoan thanh Chuong 2.

- Phuong phép tong hop, phuong phap quy nap, dé hoan thanh Chuong 3.

6. Y nghia ciia luin vin

- Vé mat Iy lugn: Luan van gop phan 1am rd cac co sé khoa hoc vé 1y luan va
phap i, dua ra mot sd co s khoa hoc trong qua trinh hoan thién phap luat va dam



bdo hi¢u qua thuc thi phap luat trach nhiém ctua nha san xuét d6i v4i san phém tai
Viét Nam.

- V& mit thuc tién: Gop phan dé xuét gitip chinh quyén va cac co quan ban
nganh nghién ctru hoan thi¢n chinh sach va nang cao hi¢u qua thuc hién phap luat
vé trach nhiém ctia nha san xuit ddi véi san phém tai Viét Nam. Luan van cling
12 mot ngudn tai liéu tham khao cho cac nha nghién ctru, sinh vién.

7. Két cau luin vin

Ngoai phan md dau, két luan, danh muc tai liéu tham khao, phu luc, noi dung
cua Luan van dugc chia thanh 3 chuong:

Chuong 1. M6t sé van dé ly luan phép luat vé trach nhiém cta nha san xuét
dbi vai san pham

Chuong 2. Thyc trang phap luat va thyc tidn thuc hién phap luat vé trach
nhiém cta nha san xuat dbi véi san pham tai Viét Nam

Chuong 3. Binh hudng, cac giai phap hoan thién phap luat va nang cao hiéu
qua thuc thi trach nhiém cua nha san xuat d6i vaoi san pham tai Viét Nam

o - Chq’u’ng 1 ‘ ) )
MQT SO VAN DE LY LUAN PHAP LUAT VE TRACH NHIEM CUA
NHA SAN XUAT DPOI VOI SAN PHAM

1.1. Khéi quat vé trach nhiém ciia nha san xuat déi véi san pham

1.1.1. Khai niém nha san xudt

Nha san xuat dugc xem 1a mot phan quan trong caa nén kinh té thi truong.
Hién nay, viéc tiép can khai niém “nha san xuét” duoc tiép can khéac nhau, theo
d6 “san xuat” theo tir dién tiéng Viét duoc hiéu 1a “hoat dong tao ra vdt pham
cho x& héi bang cach dung tu liéu lao dong tac déng vao doi tiwong lao déng” ma
dbi tuong tao ra cac vat pham nay cd thé 1a ca nhan hoac to chuec.

Hiéu theo nghia thong dung, “nha san xuat” 1a mot nguoi hoac t6 chic san
Xuat thanh pham tir nguyén liéu thd bang céch st dung cac cong cu, thiét bi va
quy trinh khac nhau, sau d6 ban hang hoa cho nguoi tiéu dung, nha ban budn, nha
phan phdi, nha béan 1é hoic cho cac nha san xuat khac dé san xuat hang hoa phuc
tap hon.

TOm lai, “nha san xuat “Ia mét c& nhan hodc té chizc kinh té tu teo ra hang
hoa va dich vu théng qua hoar dong sdan xudt, kinh doanh dua trén tw liéu sdan
Xuat, doi twong lao déng va cac nguon luc khac nham ddp ing nhu cdu th;
truong . Tuy nhién, trong khuon kho luan van “nha san xuat” ¢ ddy tac gia chi
tiép cén trén co' s¢ “doanh nghiép san Xuat” d6i twong phd bién ma phéap luat diéu
chinh vé trach nhiém san pham do nha san xuat gay ra*.

1.1.2. Khéi nigm sdn pham

Tir cach tiép can cua Chi thi 85/374/EEC cua Lién minh Chau Au ngay 25/
7/1985 vé trach nhiém san pham va Luat CLSPHH niam 2007 cua Viét Nam, dudi

* Doanh nghi¢p scn xudt Ia nhing doanh nghiép si dung nguon lc, fir ligu sin xuat két hop véi iing dung khoa
hoc cbng nghé d@é san xuat ra san phdam hdang héa dap vng nhu cau thi truong.
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goc d6 TNSP dinh nghia “san pham” c¢6 thé duoc hiéu d6 1a “nhing déng sdan
phét sinh trong qua trinh sdn xudt hodc cung ing dich vu, né khdng phu thuge
Vvao quy mo san xudt nham muc dich kinh doanh hodc tiéu ding”.

1.1.3. Khai nigm trach nhiém cia nha san xudt déi véi san pham

Theo quan diém cua tac gia “trach nhiém cua nha san xudt doi véi san pham
la mét dang trach nhiém phap Iy ciia nha sdn xudt san phdam hang hoa nham boai
thirong thiét hai doi véi an todn vé sirc khoé, tinh mang, tai sdn cua nguoi tiéu
ding do sdan pham cia nha san xudt gdy ra”. Trach nhiém caa nha san xuat doi
véi san pham gay ra cho nguai tiéu ding khdng nhat thiét phai dua trén co sé hop
ddng ma co thé phéat sinh trach nhiém trén co so boi thudng thiét hai ngoai hop
dong?®.

1.1.4. Péc diém cia trach nhigm nha sdn xudt déi véi san pham

Tht nhat, trach nhiém san pham 13 mot loai trach nhiém boi thuong thiét hai.

Thir hai, cha thé ganh chiu trach nhiém san pham la nguoi san xuat hoic
nguoi ban hang.

Thir ba, co s¢ dé xac dinh trach nhiém san pham la viéc san pham co khuyét
tat va kKhuyét tat d6 gay ra thiét hai cho nguai tiéu dung.

1.2. Khai quat phap luat vé trach nhiém cia nha san xuat déi véi san
pham

1.2.1. Khai niém phap lugt vé trach nhigm ciia nha san xudt déi véi sdn
pham

Mac du c6 sy khac nhau trong viéc lua chon cac chuan phap ly vé trach
nhiém cia NSX ddi véi san pham, tuy nhién nhin chung hé théng phap luat vé
trach nhiém cua NSX ddi véi san pham dugce hiéu 1a “ké thong cac quy tac X su
chung do Nha nwréc ban hanh hodc thira nhdn nham diéu chinh trach nhiém cua
nha san xudt doi véi san pham khuyét tat gay thiét hai dén tai san, sirc khoé, tinh
Mang Cua nguoi tiéu dung”.

1.2.2. Ngi dung phéap ludt vé trach nhiém cia nha sdn xudt doi véi sdn
pham

1.2.2.1. Can cir phét sinh trach nhiém cua nha sdn xudt déi véi san pham

Trach nhiém boi thuong thiét hai do hang hoa cd khuyét tat gay ra doi voi
nha san xuit dya trén co sé cac can c;

Thet nhat, c6 hanh vi trai phap luat (co ton tai hang hda khuyét tat).

Thet hai, ¢6 thiét hai xay ra d6i véi nguoi tiéu dung: Bao gom thiét hai ca vé
tai san, stc khoé va tinh than cho nguoi tiéu dung.

Thet ba, c6 mbi quan hé nhan qua giira thiét hai va hang hoa khuyét tat.

1.2.2.2. Chui thé chju trach nhiém san pham va chui thé duoc boi thurong thiét
hai do sdn phdam gay ra

Chu thé chiu trach nhiém d6i vai san pham la cac ca nhan, t6 chiic san xuat,
kinh doanh khong dam bao chat lugng, tiéu chuan gay ra nhiing thiét hai cho
NTD. C6 thé khai quat 3 chu thé co ban: nha san xuat, ngudi nhap khau, ngudi

5 Vi du nhu phanh xe bj 13, sita ¢6 chira thanh phan chat cam hay khong c6 canh bao vé mirc do an toan va huéng
dan sir dung san pham phu hop gay ra thiét hai hoic de doa thiét hai cho nguoi tiéu dung.
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tryc tiép ban san pham dén tay NTD. Trong d0, trach nhiém cua NSX dong vai
trd quan trong va chiu trach nhiém chi yéu ddi véi san pham khuyét tat, ma NSX
& day bao gobm: NSX thanh pham; NSX mét nguyén vat liéu; NSX mot bo phan
cau thanh.

Chu thé dugc bdi thuong thiét hai do trach nhiém cua NSX ddi véi san pham
khuyét tat chinh 1a ca nhan, t6 chuc truc tiép sir dung, kinh doanh san pham nay
goi chung 1a nguoi bi thiét hai. Nguoi bi thiét hai do san pham gay ra cé thé Ia
nhitng thiét hai truc tiép hoic gian tiép (ngudi co quyén va lgi ich hop phéap lién
quan dén nguoi tiéu dung bi ton hai vi du nhu ngudi c6 quan hé nudi dudng, cap
dudng, nguoi than thich caa NTD).

1.2.2.3.Cé4c logi trach nhiém cia nha sdn xudt déi véi san pham

Tréach nhiém caa NSX ddi vai san pham bat dau tir qa trinh san xuét dén
cung ung hang hod trén thi trudng, bao hanh san pham va giai quyét khiéu nai cho
NTD, bao gom céc loai trach nhiém cu thé:

Tha nhat, trach nhiém dam bao an toan cho NTD trong qué trinh san xuat.

Thi hai, trach nhiém cung cap thong tin vé hang hda, dich vu cho nguoi tiéu
dung.

Thir ba, trach nhiém bao hanh san pham cia NSX (Piéu 21 Luat BVQLNTD
2010).

Thu tu, trach nhiém thu hoi san pham c6 khuyét tat gay ra.

Tht nam, trach nhiém bdi thuong thiét hai cia NSX do san pham c6 khuyét
tat gay ra.

~ 1.2.2.4.C4c truong hop dirgt mién trach nhiém cza nha san xudt doi Véi san
pham

Theo quy dinh tai Biéu 24, Luat BVQLNTD 2010 viéc mién trach nhiém boi
thuong thiét hai khi NSX chimg minh dugc khuyét tat cia hang hda khong thé
phat hién duogc voi trinh d6 khoa hoc, k¥ thuat tai thoi diém to chuc, ca nhan kinh
doanh hang hoa cung cap cho ngudi tiéu ding.

Nhung quy dinh nay con kha mo hd va mang tinh dinh tinh dan dén cac NSX
c6 thé tan dung dé dua vé diéu kién ndy nham mién trach nhiém, vo hinh trung
day su rui ro, bat lgi cho NTD. Vi vay tai Biéu 62 Luat CLSPHH nim 2007 d3
bd sung 7 truong hop mién trir trach nhiém bodi thuong dbi voi ngudi san xuat,
ngudi nhap khau bao gdm: Nguoi ban hang ban hang hoa da hét han st dung;
Nguoi tiéu ding st dung hang hoa da hét han st dung; Da hét thoi hiéu khiéu nai,
khai Kién; Pa thong bao thu hoi hang hoa c6 khuyét tat dén nguoi ban hang, nguoi
tiéu dung truge thoi diém hang hoa gay thiét hai; San pham, hang héa cd khuyét
tat do tuan tha quy dinh bat budc ciia co quan nha nuéc ¢ tham quyén; Trinh d6
khoa hoc, cdng nghé cua thé gidi chua du dé phat hién kha nang gy mat an toan
ctia san pham tinh dén thoi diém hang hda gay thiét hai; Thiét hai phat sinh do 15i
cua nguoi ban hang; Thiét hai phat sinh do 15i cia ngudi mua, nguoi tiéu ding.

1.2.3. Vai trd ciia phap ludt vé trach nhiém ciza nha san xudt doi véi san pham

Tha nhat, phap luat vé trach nhiém cia NSX doi san pham nham bao vé
nguoi tiéu dung.



~ Thi hai, nang cao chat luong san pham va ning lyc canh tranh cia ctia nha san
xuat.

Thir ba, dam bao su van hanh binh thudng cua nén kinh té.

Thr tu, thiic day cac doanh nghiép phap trién bén viing.

1.2.4. Phap lugt vé trach nhiém ciia nha sdn xudt déi véi san pham tai mét
s6 quéc gia trén thé gidi

1.2.4.1.Trach nhiém cia nha sdn xudt doi véi san pham theo phap ludt Hoa
Ky

Hoa Ky la nudéc tién phong trong viéc ban hanh va hoan thién Luat trach
nhiém san pham (TNSP), tir nhiing hoc thuyét va vu kién thuc tién vé TNSP dén
nam 1965, Vién luat My da ban hanh B6 phép dién “Restatement 2" of Torts™®
(ban stra ddi 1an thu hai). Trong dao lut nay la myc 402 A da dua ra dinh nghia
va nhimg quy dinh vé trach nhi¢m dbi vai nhitng san pham khuyet tat.

Pén nay, phap luat Hoa Ky thira nhan ca ba hoc thuyét vé trach nhiém san
pham: sy bat can, trach nhiém nghiém ngat va vi pham nghia vy bao dam. Phap
luat vé boi thuong thiét hai (torts law) va phap luat vé hop dong (dic biét 1a Biéu
2-313 va 2- 314 Bo luat thuong mai thong nhat UCC) 1a hai dao luat dugc ap dung
pho bién vé TNSP. Ngoai ra, vao nim 1972 Hoa Ky di ban hanh Pao luat An
toan san pham tiéu dung (CPSA), trén co s¢ d6 thanh lap Uy ban An toan San
pham Tiéu ding Hoa Ky (CPSC) 1a mét co quan lién bang doc 1ap duogc thanh lap
v&i muc dich “bao vé cong ching tranh nguy co bi thuong hay tr vong lién quan
dén céac san pham tiéu dung”. CPSA ciing trao cho CPSC quyén theo dudi viéc
thu hdi va cdm san pham trong mot sé truong hop nhat dinh’. Pay 1a mot trong
nhitng dao luat co ban tao Ién hé théng Luat TNSP tai Hoa Ky.

Tém lai, mac du chua cé sy thdng nhét gitra phap luat lién bang va cac bang
vé phap luat TNSP nhung day ciing duogc danh gia 1a mot trong nhitng ché dinh
thé hién tinh chit ch&, nghiém ngat nhat véi nhitng quy dinh cu thé, rach roi, dic
biét 1a vé muc boi thudng thiét hai. Phap luat Hoa Ky véi nhiing hoc thuyét nén
tang vé TNSP va dugc lut hoa trong cac van ban cu thé tir rit sdm c6 stc anh
hudng va 1a mo hinh c6 gia tri tham khao rat 16n cho cac qudc gia trén thé giéi
trong do c6 Viét Nam.

1.2.4.2. Trach nhiém cua nha sdn xudt doi véi san pham theo phap ludt Lién
minh Chau Au

Lién minh chau Au (EU) da xay dung mot khung phap Iy kha toan dién vé
trach nhiém san pham nham nd lyc hai hoa héa phap luat vé trach nhiém san pham
cua cac qudc gia thanh vién. Cac nguyén Iy co ban vé trach nhiém san pham duoc
thé hién kha rd trong Chi thi 85/374/EEC cua Lién minh Chau Au ngay 25/ 7/1985
vé trach nhiém san pham, trong d6 néi bat la nguyén Iy trach nhiém nghiém ngit.
Chi thi nay da duoc sira doi bai Chi thi s6 1999/34/EC do Nghi vién va Hoi dong

® Pay 1a mot loai cua Restatements of law - mét dang vin ban quy pham phap luat do Vién Luat Hoa Ky (American
Law Instltute) bién soan, trong d6 tap hop va “phap dién hoa” cac vu kién va phéan quyét théng luat (common law)
ctia c4c toa &n trong mét linh vuc cu thé. Cac Restatements hién bao trim 15 chuyén nganh.

7 Xem thém Consumer Product Safety Act (CPSA) 1972. https://www.ecfr.gov/current/title-16, truy cap ngay
19/02/2023



https://www.ecfr.gov/current/title-16

Lién minh Chau Au ban hanh ngay 25 thang 5 nam 1999. Bén canh d6, nhiéu chi
thi khc lién quan dwgc ban hanh bao vé quyén loi NTD va diéu chinh vé TNSP®,

Piéu nay cho thidy Cong dong Chau Au (EU) dic biét ch trong yéu cau hai
hoa hoa phap luét trach nhiém san pham gitra cac nudc thanh vién. Méc du ra doi
sau phap luat vé trach nhiém san pham cua Hoa Ky, nhung phép luat vé trach
nhiém san pham cua EU ¢ pham vi &p dung & 27 nuéc thanh vién®.

1.3.Céc yéu t6 tac dong dén viéc thuc hién trach nhiém ciia nha san xuat
ddi véi san pham

Trach nhiém cua NSX ddi vai san pham 1a mot quéa trinh phuc tap ludn chiu
su tac dong cua nhiéu yéu té va lién quan dén nhiéu chu thé. Cac yéu té nay co
thé duoc ké dén nhu:

Thir nht, yéu td v& van ho4 kinh doanh ctia nha san xuét.

Thir hai, yéu t6 vé k¥ thuat - cong nghé.

Thur ba, trdch nhiém xa hdi tdc dong dén trach nhiém ctia NSX ddi véi san
pham.

Thtr tu, nhan thirc cua nguoi tiéu dung vé viéc bao vé quyén loi cua minh.

Thir nam, thiéu cac quy dinh phap Iy vé trach nhiém ciia NSX ddi véi san
pham.

Thir sau, nang luc ctia chu thé quan 1y nha nudc.

KET LUAN CHUONG 1

Noi dung chuong 1, tac gia dd c6 nhitng phén tich, danh gia nhiing van dé ly
luan co ban vé trach nhiém cua NSX ddi véi san pham nhu: phan tich khai niém
san pham, nha san xuat, trach nhiém cta nha san xuat d6i véi san pham ciing nhu
diac diém cua loai trach nhiém nay. Ngoai ra, tac gia nghién cau va phan tich cac
khai quat cac quy dinh hién hanh vé phap luat db6i véi trach nhiém caa nha san
xuat doi véi san pham vé can ctr phét sinh trach nhiém NSX; chua thé chiu trach
nhiém; cin ctr boi thuong thiét hai va thu hoi san pham ciing nhu nhing trudng
hop dugc mién trach nhiém cia NSX dbi vai san pham.

Luan vin con c6 nhirng phan tich, tham khao cac quy dinh phap luat vé TNSP
tai Hoa Ky va Lién minh Chau Au, hai qudc gia cd hé thong phap dién hoé cac
quy dinh vé TNSP tir rat som va kha chi tiét anh huong rat Ion dén viéc xay dung
hé théng phap luat vé TNSP cua NSX tai cac qudc gia trén thé gigi. Tir viéc phan
tich cac quy dinh phap luat vé TNSP n6i chung va trach nhiém caa NSX ddi véi
san pham ndi riéng dé 1am rd vai tro caa ché dinh trach nhiém caa NSX dbi véi
san pham hién nay.

8 Chi thi s6 98/27/EC ngay 19 thang 5 nim 1998 vé Viéc khai kién bao vé quyén loi ngudi tiéu dung .

- Chi thi 2001/95/EC ngay 03 thang 12 nam 2001 vé quy dinh chung vé an toan san pham .

- Nghi dinh s6 44/2001 thim quyén cua tda &n trong viéc giai quyét cac vu viéc dan su va thuong mai .

- Nghi dinh s6 864/2007 ciia EC vé luat ap dung ddi véi nghia vu ngoai hop ddng .

® Nguyén Thi Tuong Vi (2009), Trach nhiém san pham theo phap ludt Céng dong Chau Au va Viét Nam, Khoa
luan tot nghiép, PH Luat TP. H5 Chi Minh, tr. 26.



Chwong 2 )
THUC TRANG PHAP LUAT VA THUC TIEN THUC HIEN PHAP
LUAT VE TRACH NHIEM CUA NHA SAN XUAT POI VOI SAN PHAM
TAI VIET NAM

2.1. Thuc trang phap luét vé trach nhiém ciia nha san xuat déi véi san
pham tai Viét Nam

2.1.1. Quy dinh phéap ludt hién hanh vé trach nhigm cia nha san xudt doi
Véi sdn pham

2.1.1.1. Quy dinh Vé cdan cir phét sinh trach nhiém cia nha sdan xudt doi Véi
san pham

Cin ctr quan trong nhat dé phat sinh trach nhiém cua nha san xuat chinh 1a
san pham khuyét tat, hién nay phap luat Viét Nam quy dinh ndi ham khai niém
“hang hoa khuyét tat” trong nhiéu van ban phap luat lién quan, nhu:

B6 luat Dan su 2015 st dung cum tir “hang hod khong dam bao chét lugng”
quy dinh tai Diéu 608. Luat CLSPHH 2007 tiép can noi ham “hang hoa khuyét
tat” trén co s thuat ngir “San pham, hang hoa c6 kha ning gay mat an toa” tai
khoan 4 Diéu. Khac véi BLDS nam 2015 thi Luat BVQLNTD nam 2010 khéng
str dung cum tir “hang hod khong dam bao chat luong” ma dé cap thang dén “hang
hoa c6 khuyét tat” tai khoan 3 Diéu 1 Luat BVQLNTD. biéu nay cho thay, c6
mot su khong théng nhat gitra BLDS va Luat BVQLNTD va ca Luat CLSPHH
2007.

Lién quan dén cin ctr xac dinh trach nhiém bdi thuong thiét hai khi c6 khuyét
tat vé san pham xay ra ddi véi NSX trén thuc té mac du Luat BVQLNTD 2010
quy dinh viéc boi thuong thigt hai ca khi khang c6 16i do NSX gay ra, nhung yéu
t6 “16i” hién nay van tiép can khac nhau trong xac dinh trach nhiém boi thuong
thiét hai cia NSX dbi v&i san pham. Cuy thé:

Luat BVQLNTD 2010 va BLDS 2015 di loai bo yéu té 15i trong xac dinh
can ct boi thuong thiét hai. Tuy nhién, Luat CLSPHH 2007 tai Biéu 61 quy dinh
nay dé xac dinh trach nhiém caa NSX d6i véi san pham khi xac dinh dugc yéu to
16i, hay néi céch khéc 15i la mot dicu kién bat budc.

2.1.1.2. Quy dinh phap lugt vé xdc dinh chii thé va pham vi chju trach nhiém
cia nha san xuat doi véi san pham

V& xac dinh chu thé chiu trach nhiém san pham duoc quy dinh trong BLDS
2015, Luat BVQLNTD nam 2010 va ca luat CLSPHH nam 2007. Theo do6: khoan
2, biéu 23 Luat BVQLNTD 2010 di quy dinh T6 chuc, ca nhan chiu trach nhiém
bdi thuong thiét hai do hang hoé bi khuyét tat gay ra, bao gom: cac NSX san pham
hoan chinh, NSX ra mot phan, mét bo phan caa san pham hoan chinh. Theo Luat
CLSPHH nim 2007, tai Diéu 61, khoan 1 xac dinh trach nhiém béi thuong thiét
hai thugc vé “nguoi san xuat, ngudi nhap khau” va ngudi duoc boi thuong la
“nguoi ban hang hoac NTD”, quy dinh nay tuong thich véi Luat BVQLNTD 2010

V& pham vi chiu trach nhiém cia NSX d6i véi san pham, hién nay theo quy



dinh cia BLDS 2015 c¢6 2 loai thiét hai co ban: thiét hai vat chat va thiét hai tinh
than (Diéu 361), dudi goc do bdi thudng thiét hai ngoai hop dong dugc phan thanh
4 loai thiét hai co ban: thiét hai vé tai san bi xam pham; thiét hai do stc khoé bi
xam pham; thiét hai do tinh mang bi xam pham; Thiét hai do danh du, uy tin, nhan
pham bj xam pham?°,

2.1.1.3. Quy dinh vé thu héi san pham khuyét tét cia nha sdn xudt

Luat BVQLNTD di quy dinh tai Diéu 22 dé quy dinh trach nhiém thu hoi
hang hoa c6 khuyét tat, day 1a mot trong nhitng ché dinh TNSP quan trong trong
Luat TNSP. Theo d6 khi phat hién hang hoa c6 khuyét tat, to chirc, ca nhan san
xuat, nhap khau hang hoa cd trach nhiém: 1. Kip thoi tién hanh moi bién phap can
thiét dé ngung viéc cung cap hang hoa c khuyét tat trén thi truong; 2. Théng béo
cdng khai vé hang hoa c6 khuyét tat va viéc thu hdi hang hoa d6 it nhat 05 sb lién
tiép trén bao ngay hoic 05 ngay lién tiép trén dai phat thanh, truyén hinh tai dia
phuong ma hang héa dé duoc luu théng 3. Thuc hién viéc thu héi hang héa c6
khuyét tat ding noi dung da thong bao cong khai va chiu céc chi phi phét sinh
trong qua trinh thu hoi; 4. Bao céo két qua cho co quan quan ly nha nudc vé bao
vé quyén lgi nguoi tiéu ding cap tinh noi thuc hién thu hoi hang hoa cd khuyét
tat sau khi hoan thanh viéc thu hoi; truong hop viéc thu hoi hang hda cd khuyét
tat duoc tién hanh trén dja ban tir hai tinh tré 18n thi bao céo két qua cho co quan
quan ly nha nuéc vé bao vé quyén loi nguoi tiéu ding & trung uong.

2.1.1.4. Quy dinh phap ludt vé triong hop mién trach nhiém san pham

Theo dé, Luat BVQLNTD 2010 quy dinh 1 traong hop mién trir trach nhiém
bdi thuong thiét hai dbi véi to chic, ca nhan kinh doanh hang hoa “Té chirc, ca
nhdn kinh doanh hang héa quy dinh tai DBiéu 23 cua Ludt nay dwoc mién trach
nhiém béi thwong thiét hai khi chitng minh duwoc khuyét tat cia hang hoa khong
thé phét hién diroc Véi trinh dg khoa hoc, ki thudt tai thoi diém té chirc, ca nhan
kinh doanh hang hda cung cdp cho nguwoi tiéu dung” (Piéu 24 Luat BVQLNTD
2010) .

Luat CLSPHH nam 2007 quy dinh tai Diéu 62 véi 7 trudng hop mién trur
trach nhiém boi thuong dbi vai nguoi san xuat, nguoi nhap khau va 6 truong hop
mién trir d6i véi nguoi ban hang.

Tai khoan 2, Pidu 584 BLDS 2015 ciing loai trir trach nhiém bdi thuong thiét
hai ctia nguoi gay thiét hai trong trudng hop thiét hai phét sinh 13 do su kién bét
kha khang hoic hoan toan do 16i cua bén bj thiét hai, trir truong hop o6 thoa thuan
khac hoic luat co quy dinh khac. Nhimg quy dinh nay c6 nhiéu diém tuong dong
v6i quy dinh TNSP theo phap luat Hoa Ky va Lién minh Chau Au.

2.1.2. DPdnh gid thuc trang phap lugdt vé trach nhiém cia nha san xudt doi
V6i san pham tai Vigt Nam

2.1.2.1. Uu diém

Tha nhat, cac quy dinh vé trach nhiém ciia NSX d6i véi san pham ngay cang
duoc hoan thién.

10 Quy dinh tai cac Diéu 589, 590, 591, 592 BLDS 2015.
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Thir hai, cac quy dinhh phap luat da ghi nhan cac quyén co ban cia NTD
cling nhu trach nhiém cua NSX.

Thir ba, thiét 1ap duoc nhiéu quy dinh vé trach nhiém ciia NSX tao diéu kién
bao vé quyén lgi cho NTD trén co sé “trach nhiémn nghiém ngat”.

Thr tu, phéap lut da xay dung duoc cac co ché dé giai quyét tranh chép gitra
NTD vai NSX.

2.1.2.2. Han ché

Thi nhat, cac quy dinh vé trach nhiém cia NSX dbi vai san pham con phan
tan va chua c6 tinh thong nhat, dong bo. Cu thé: Mét 13, khdng théng nhét trong
viéc xac dinh ndi ham thuat ngi “san pham khuyét tat”; Hai 13, noi ham quy dinh
vé “trach nhiém san pham” khong thong nhét; Ba 1, chua théng nhat vé can cir
xac dinh trach nhiém bdi thuong thiét hai; Bén 13, chwa xac dinh rd pham vi trach
nhiém ciia NSX doi vai san pham.

Thir hai, cac co ché thu hoi san pham khuyét tat chua mang tinh bat budc doi
vai NSX.

Thir ba, quy dinh cua phap luat hién hanh chua c6 nhiing ché tai dic thu, du
st ran de dé xur Iy doi véi trach nhiém cia NSX.

2.2. Thuc tién thuc hién phap luat vé trach nhiém cia nha san xuat doi
véi san pham tai Viét Nam

2.2.1. Thuec tién theec hién phap lugt vé trach nhiém cia nha san xudt doi
Véi sd@n pham tai Viét Nam

2.2.1.1. Thyc tién thuec hién phap ludt vé khai niém hang hod khéng dam bao
chdt lwong va hang hoa khuyét tat

Nhu da phan tich ¢ noi dung 2.1.2. hién nay noi ham khai niém “hang hoa
khuyét tat” va “hang hoa khong dam bao chat lugng” c6 su khong dong nhat vé
cach hiéu, dan dén viéc van dung trén thyc té chua phl hop. Xin duogc vién dan
truong hop: yéu cau boi thuong vi san pham khong dam bao chat lugng. Ban én
dan su so tham s6 06/2015/DS-ST ngay 15 va 23/9/2015 cua Toa &n nhan dan
Quan Bac Tir Liém, Tp. Ha Noi

Dua trén co s trén, ¢d thé noi rang viéc thuc thi va hiéu rd ban chat trach
nhiém san pham cua NSX do san pham gay ra rat quan trong, dac biét viéc hiéu
va van dung cac quy dinh phap luat chuyén nganh dé diéu chinh theo tirng vu viéc
ca biét khac nhau. Chinh diéu ndy gay nén tam Ii e ngai cia NTD khi phét hién
nhitng khuyét tat caa hang hoa do NSX 1am ra nhung khéng dam khai kién ciing
nhu khong duoc bao vé quyén loi chinh dang tir Luat BVQLNTD.

2.2.1.2. Thyec tién thuc hién phap ludt can cir phat sinh trach nhiém cia nha
san Xudt déi véi san pham

Trén thuc té, ¢ nhitng tranh chap ban chat lién quan dén yéu cau boi thuong
thiét hai do khuyét tat caa san pham déi véi NSX nhung Toa &n chi xac dinh nhu
tranh chap bdi thuong thiét hai ngoai hop déng théng thuong, dan dén khong dam
bao quyén loi chinh dang cho NTD, ddi twong yéu thé trong quan hé dan sy. Xin
dan chang véi 2 vu viéc sau day.

Vu &n thir nhdt: yéu cau boi thuong thiét hai do thudc tranh thai khan cap
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Vu dn thi hai: Tranh chip bdi thuong thiét hai do vi pham quyén lgi cua

ngudi tidu dung (Yéu cau bdi thuong do khong dam bao chét lwong hang hod)

Qua céc vu an trén, cd thé nhan thay viéc lap luan va ap dung cac cin cir
phap Ii vé& luat TNSP cua Toa an déng vai trd quan trong, tuy nhién viéc 1ap luan
va danh gia “hang hoa khuyét tat” can l1am rd céac yéu té vé 15i ky thuat, 15i san
Xuét va thong tin san pham dén khach hang. Ngoai ra, can xem xét tong quan céc
yéu t6 khéc tac dong dén san pham gay thiét hai cho nguoi tiéu dung trong chudi
cung tng san pham tir san xuat cho dén tay ngudi tiéu ding.

2.2.1.3. Thyee tién thuec hién phap ludt vé thu héi hang hoa khuyét tat

Nhu dd phan tich & muc 2.1.2. viéc quy dinh sy “ty nguyén” thu hoi cua
NSX ddi véi hang hoa khuyét tat khién NTD khong dam bao quyén loi khi chuong
trinh thu hoi 1a do t6 chire, ca nhan kinh doanh ty ¢éng bé va thuc hién. Viéc thu
hoi chi dén khi NTD khoi kién hozc khi san pham da c6 thiét hai 1on trén thi
truong va co quan chirc nang vao cugc xu ly.

Qua nhitng phan tich thuc tién thyc thi cac quy dinh vé trach nhiém cia NSX
doi vai san pham c6 the thay bén canh nhing két qua dat duoc van con nhirng bat
cap, han ché ma hé thong phap luat Vé trach nhi¢m san pham noi chung va trach
nhiém ciia NSX ddi véi san pham noi riéng can hoan thlen

2.2.2. Ddnh gid thuc tién thuc hién phap ludt vé trach nhiém cia nha sdn
Xudt déi véi san pham tai Vigt Nam

2.2.2.1. Nhaing két qua dat dwoc

Thir nhat, nhan thirc cia NTD V& trach nhiém NSX d6i véi NTD di ¢ thay doi
lon.

Thi hai, s6 lwong cac vu viéc khiéu nai vé trach nhiém cua thuong nhéan kinh
doanh, hanh hoa doi vai NTD ngay cang nhiéu va ty 18 giai quyét ngay cang cao.

Tha ba, hé théng co quan thuc hién viéc quan Iy hanh chinh nha nude dam
bao trach nhiém cua NSX dbi véi NTD dugc hoan thién hon.

2.2.2.2. Nhitng han ché, bat cdp

Thu nhat, khdng thong nhat vé cach hiéu va dung tir trong thuc tién ap dung
phap luat.

Thi hai, trach nhiém caa NSX d6i véi san pham chi duoc nhin nhan duéi goc
do tai san hixu hinh (hang hod), san pham dich vu chua dugc de cap va ¢6 co ché cu
thé.

Thi ba, vai tro caa cac co quan nha nudc vé quan 1y va giai quyét cac tranh
chap vé bao vé quyén lgi NTD chua phét huy hiéu qua.

Th tu, thiéu cac quy dinh vé xac dinh chi thé chiu trach nhiém bdi thuong
lién déi san pham.

Tha nam, Luat Chat luong san pham, hang héa 2007 chua dugc van dung
hiéu qua vao viéc xac dinh trdch nhiém caa NSX.

2.2.2.3. Nguyén nhan

Tu nhiing han ché, vuéng mac trong thuc trang phap luat va thuc tién thuc
thi phap luat vé trach nhiém cua NSX d6i vai san pham, tc gia nhan thay c6
nhitng nguyén nhan chinh sau:
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Thi nhit, Xuat phat tir ky nang 1ap phap.

Thutr hai, Xuat phat vé phia nha san xuét.

Thi ba, vé phia nhan thuc va théi quen tiéu dung cia NTD.
Thur tu, vé phia co quan nha nudéc.

Thir ndm, van dé vé khoa hoc k§ thuat.

KET LUAN CHUONG 2

Trong ndi dung Chuong 2, luan van da giai quyét duoc ba ndi dung co ban
cua dé tai:

Thi nhat, chuong 2 d3 c6 nhitng phan tich, danh gia vé thuc trang phap luat
vé trach nhiém caa NSX d6i voi san pham hién nay tai Viét Nam.

Thr hai, phan tich thuc tién thi hanh cac quy dinh phéap luat vé trach nhiém
ciia NSX dbi véi san pham.,

Thir ba, dua trén co so thuc trang phap luat va thyc tién thuc thi phap luat vé
trach nhiém ciia NSX d6i voi san pham luan vin da c6 nhiing danh gia nhiing két
qua dat duogc, cling nhu nhiing han ché va nguyén nhan dan dén nhiing bat cap,
han ché trong phap luat vé trach nhiém cua NSX ddi véi san pham. Pay 1a co so
dé luan van dé xuat nhirng giai phap tai Chuong 3.

Chwong 3
PINH HUONG, CAC GIAI PHAP HOAN THIEN PHAP LUAT VA
NANG CAO HIEU QUA THUC HIEN PHAP LUAT VE TRACH NHIEM
CUA NHA SAN XUAT POI VOI SAN PHAM TAI VIET NAM

3.1. Pinh hwéng hoan thién phap luat vé trach nhiém cia nha san xuat
déi véi san pham tai Viét Nam

Thir nhat, bao dam phu hop voi duong 16i, quan diém cia Pang va Nha nudc
vé bao vé quyeén loi nguoi tiéu ding.

Thr hai, dam bao pht hop véi xu hudng hoi nhap kinh té québc té trong giai
doan hién nay.

Thir ba, bao vé moi truong kinh doanh lanh manh.

Thir tur, dam bao sy hai hod véi cac quy dinh hién hanh vé trach nhiém san
pham.

Thir ndm, dam bao nguyén tic uvu tién cho quyén lgi NTD.

3.2. Giai phap hoan thién phap luat vé trach nhiém cia nha san xuat doi
véi san pham tai Viét Nam

3.2.1. Xay dung théng nhdt cdc quy dinh phap ludt vé trach nhiém ciia cia
nha sd@n xudt dol Vol Sdn pham

Thir nhat, can théng nhat noi ham khai niém vé “hang hoa khuyét tat” (Luat
BVQLNTD 2010) va “hang hoa khong bio dam chét lugng” (BLDS 2015).
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Thi hai, théng nhét can ct xac dinh trach nhiém boi thuong thiét hai. Dé
dam bao thdng nhit, theo tac gia can c6 van ban hudng dan giai thich yéu t “1i”
tai Diéu 61 thudc vé trach nhiém chitng minh cia NSX, ngudi nhap khair khéng
bao d¢am chat lugng hang hoa.

Thi ba, can bd sung ddi twong “dich vu” vao trach nhiém do ngudi san xuét,
chii thé kinh doanh thuc hién.

_3.2.2. Hoan thién quy dinh phap lugt vé chii thé trong lugt trach nhigm sdn
pham

Thi nhat, hoan thién quy dinh phap luat vé cha thé chiu trach nhiém san
pham. Kién nghi, b sung cac chu thé sau tai khoan 2 Biéu 23 Luat BVQLNTD
theo huéng chu thé chiu TNSP 1a: (i) nguoi san xuat ra san pham (bao gém ca
ngudi san xuat ra san pham hoan chinh hoic 1a nguoi san xuat ra mot phan, mot
bo phan trong san pham hoan chinh d6); (ii) nguoi thuc hién vai tro phan phéi
trung gian doi voi san pham (cac nha ban buon, nha phan phéi) hoic (iii) nguoi
cung cap san pham dén tan tay ciia ngudi tiéu dung (vi du: cac cira hang ban 18).

Tha hai, hoan thién quy dinh vé chu thé c6 quyén trong phap luat vé TNSP.
Hién nay, theo quy dinh tai khoan 2, Diéu 3 Luat BVQLNTD 2010, “Nguoi tiéu
dung” dugc hiéu bao gom ca déi twong phap nhan, to chirc. Tuy nhién, trén thuc
té viéc bao vé quyén loi caa to chire, phap nhan dudi goc do NTD rét it, xuat phat
tir sy khong quy dinh ro d6i twong “t6 chic” trong dinh nghia “ngudi tiéu ding”.

3.2.3. Hoan thién quy dinh phép lugt vé trach nhiém béi thwong thigt hai
va trach nhiém thu hai sdn pham khuyét tat

Tha nhat, hoan thién phép luat vé boi thuong thiét hai. Tai khoan 3 Diéu 23
Luat BVQLNTD 2010 quy dinh, viéc bdi thuong thiét hai duoc thuc hién theo
quy dinh cta phap luat vé dan sy, tuy nhién, khdng phai Iic nao thiét hai ciing co
thé x4c dinh dugc ngay khi nguoi tiéu ding xir Iy hang hoa dé ap dung phap luat
vé dan su. Ma thiét hai o day c6 thé 1a loi ich gan lién vai khai thac san pham hay
chi phi cho viéc khac phuc thiét hai néu co.

Thu hai, trach nhiém thu hoi san pham c6 khuyét tat caa NSX. Can xay dung
quy trinh hoan thién vé thu hoi san pham va xir Iy san pham c6 khuyét tat sau khi
thu hoi. Ngoai ra, can quy dinh cu thé nhiing truong hop “bat budc™ phai thu hoi
san pham va trudng hop theo co ché “tu nguyén”.

3.2.4. Hoan thién quy dinh phap lugt vé mién trach nhiém cia nha san
Xudt déi véi san pham

Thi nhat, xem xét bd sung truong hop dugc mién bdi thuong thiét hai do san
pham c6 khuyét tat gay ra. Ap dung trong trudng hop khi to chuc, c& nhan kinh
doanh da ap dung day du cac bién phap quy dinh tai Piéu 32 va Diéu 33 cua
LuatBVQLNTD, ngudi tiéu dung d tiép nhan day du thong tin nhung van ¢é tinh
sir dung san pham, hang hoa khuyét tat.

Thir hai, b6 sung céc truong hop khac ma NSX dwoc mién trach nhiém san
pham nhu: NTD sir dung hang hod di hét han sir dung; da hét thoi hiéu khiéu nai,
khoi Kién theo quy dinh cua phap luat; da thong bao thu hoi hang hoa co khuyét
tat dén NTD trudc thoi diém hang hoa gay thiét hai; san pham, hang hoa c6 khuyét
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tat do tuan tha quy dinh bat budc ciia co quan nha nuéc ¢ tham quyén

3.3. Giai phap nang cao higu qua thuc hi¢n phap luat vé trach nhiém
ciia nha san xuat d6i véi san pham tai Viét Nam

3.3.1. Poi Vdi co quan nha nwéc va Hai bdo vé quyén lgi nguwoi tiéu diing

Thi nhat, nang cao vi tri cua Cuc Canh tranh va bao vé NTD - co quan truc
tiép thuc hién chirc nang quan ly nha nitéc vé BVQLNTD.

Thir hai 13, ting cudng co ché phébi hop chit ché giita cac co quan nha nude
c6 tham quyén quan Iy linh viec BVQLNTD.

Tha ba, phét huy vai trd caa hé thong Toa an céc trong viéc bao dam trach
nhiém ciia NSX ddi véi ngudi tiéu dung.

Thur tu, phat huy vai trd cua Hoi trong bao vé quyén loi nguoi tiéu ding.

3.3.2. Péi véi nha sdn xudt

Can ¢ nhitng chuong trinh nham hd tro, bo sung kién thac phap ly vé trach
nhiém san pham cho doanh nghiép, tiép d6, can gido duc y thic cong dong, van
hoa kinh doanh Ianh manh. Thuong xuyén t6 chirc hoi nghi, hoi thao chuyén de;
Xuat ban cac van ban phap luat; sach chuyén khao. ..

Ngoai ra, can ap dung mot cach tong thé cac bién phap ting cuong cong tac
kiém tra, thanh tra, giam sut viéc thuc thi phap luat cia doanh nghiép ciing voi
bién phap tién hanh xt Iy ¢6 st rang de ddi véi san pham.

3.3.3. Péi Véi ngwoi tiéu dung

Tht nhat, nang cao nhan thirc caa NTD.

Thr hai, thay doi thoi quen tiéu dung caa NTD.

KET LUAN CHUONG 3

Thong qua noi dung chuong nay, tic gia da manh dang dé xuat duoc cac
giai phap hoan thién phap luat vé trach nhiém ciia NSX d6i véi san pham nhu:
xay dyng théng nhat cac quy dinh lién quan; hoan thién phép luat vé chu thé, cian
ctr xac dinh; hoan thién phap luat trong khau boi thuong va thu hoi san pham; dé
Xuat cac trudng hop mién trach nhiém san pham. Ngoai ra, luan van con dé xuat
cac giai phap vé nang cao hiéu qua thyc thi trach nhiém cia NSX dbi véi san
pham theo ba nhom: (1) co quan nha nuéc, t6 chirc doan thé; (2) vé phia nha san
Xuat; (3) vé phia nguoi tiéu dung.
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KET LUAN

Phap luat vé trach nhi¢ém cua NSX d6i véi san pham c6 y nghia rat l6n doi
v6i NTD, dbi tuong yéu thé trong quan hé boi thuong thiét hai, trén co s nghién
ctru ludn vin tac gia da giai quyét dugc muc dich va nhiém vu nghién ctru dé ra ¢
phan mé dau. Theo d6, luan vin d3 nghién ctru cac noi dung sau:

Thi nhat, nghién ciru va 1am 13 dwoc nhitng van dé Ii luan chung va khai
quéat phép luat diéu chinh vé trach nhiém cua NSX d6i vai san pham.

Thur hai, luan van da c6 nhitng phan tich va lam rd dugc thuc trang phéap luat
hién hanh cua Viét Nam diéu chinh lién quan dén dé tai.

Thi ba, luan van da dat dugc muc dich dé ra khi dé& xuat dugc cac dinh
huaong, gidi phap hoan thién phap luat va nang cao hiéu qua thuc thi phap luat trén
thuc té ddi vai trach nhiém ctia NSX.

16



TAI LIEU THAM KHAO

Tiéng Viét

1. Nguyen Thi Qué Anh, Nguyen Thi Bich Thao (2020) “Phdp ludt vé trdch
nhiém san pham: Tar 17 thuyér dén thuc tién ¢ Viét Nam” Tap chi Khoa hoc Dai
hoc Quéc gia (phép i) Vol. 36, No. 3 (2020) 37-52.

2. Bao dién tir Vietnam.net (2022) “Nguon goc thuc sw cia iPhone”,
https://viethamnet.vn/nguon-goc-thuc-su-cua-iphone-i5006967.html, truy cap
ngay 10/02/2023.

3. Ba&o Tudi tré (2020) “Vu paté Minh Chay nhiém déc to than kinh cuc
Manh: Co quan chirc ning chdm tré?” https://tuoitre.vn/vu-pate-minh-chay-
nhiem-doc-to-than-kinh-cuc-manh-co-quan-chuc-nang-cham-tre-
20200830225328649.htm. Truy cap ngay 20/11/2022.

4. Bao Nguoi lao dong dién tir (2020), “Minh Chay thong bao thu hoi san
pham pate c¢6 doc té6 cuc manh” https://nld.com.vn/suc-khoe/minh-chay-thong-
bao-hoi-san-pham-pate-co-doc-to-cuc-manh-20200829203045256.htm, truy cap
25/3/2023.

5. Bao Dan tri (2010), “Toyota thong bao thu hoi xe hybrid toan cau”,
https://dantri.com.vn/o-to-xe-may/toyota-thong-bao-thu-hoi-xe-hybrid-toan-cau-
1265861817.htm, truy cap ngay 25/03/2023.

6. Béo céo tong két thi hanh Luat bao vé quyén loi ngudi tiéu ding va cac
van ban huéng dan nam 2021. https://thuvienso.quochoi.vn/handle/11742/64427,
truy cap ngay 25/3/2023.

7. Bao Dan tri dién tr (2013), “Kién vi uong thudc tranh thai ma van cé
bdu”, https://dantri.com.vn/phap-luat/kien-vi-uong-Kpthuoc-tranh-hai-ma-van-
c0-bau-1362619850.htm, truy cap ngay 18/03/2023.

8. B&o Tién phong (2021) “Mi Hao Hao, mién Good chira chat gay ung thu,
nha san xuat noi gi?” https://tienphong.vn/mi-hao-hao-mien-good-chua-chat-gay-
ung-thu-nha-san-xuat-noi-gi-post1370537.tpo. Truy cap ngay 20/11/2022.

9. Bé&o dién tir Chinh phu (2021), “Xay ding nén ngogi giao toan dién, hién
dai” https://baochinhphu.vn/xay-dung-nen-ngoai-giao-toan-dien-hien-dai-
102305458.htm, truy cap 25/3/2023.

10. Cuc Canh tranh va Bao vé ngudi tiéu dung , Bao cao thuong nién tir nam
2015 - 2018.

11. Cong thong tin dién tu Uy ban Khoa hoc, Cong ngh¢ & Moi truong
(2023), “Du kién 09 vén dé 1én cia dir thao ludt bdo vé quyén loi nguoi tieu dung
(st doi) b&o cdo  uy  ban  thwong vu  quoc  héi”,
https://quochoi.vn/ubkhcnmt/lapphap/Pages/home.aspx?ltemID=641, truy cdp
ngay 25/3/2023.

12. L& Hong Hanh (2010) “Trdch nhiém san pham cia doanh nghiép - Cong
cu phap 1y bdo vé nguroi tiéu ding”, Pé tai cap bé (Bé Tw phdp - Vién khoa hoc
phap ly

13. Duong B¢ Hai (2022) “Trach nhiém cua thwong nhan kinh doanh hang

17


https://vietnamnet.vn/nguon-goc-thuc-su-cua-iphone-i5006967.html
https://tuoitre.vn/vu-pate-minh-chay-nhiem-doc-to-than-kinh-cuc-manh-co-quan-chuc-nang-cham-tre-20200830225328649.htm
https://tuoitre.vn/vu-pate-minh-chay-nhiem-doc-to-than-kinh-cuc-manh-co-quan-chuc-nang-cham-tre-20200830225328649.htm
https://tuoitre.vn/vu-pate-minh-chay-nhiem-doc-to-than-kinh-cuc-manh-co-quan-chuc-nang-cham-tre-20200830225328649.htm
https://nld.com.vn/suc-khoe/minh-chay-thong-bao-hoi-san-pham-pate-co-doc-to-cuc-manh-20200829203045256.htm
https://nld.com.vn/suc-khoe/minh-chay-thong-bao-hoi-san-pham-pate-co-doc-to-cuc-manh-20200829203045256.htm
https://dantri.com.vn/o-to-xe-may/toyota-thong-bao-thu-hoi-xe-hybrid-toan-cau-1265861817.htm
https://dantri.com.vn/o-to-xe-may/toyota-thong-bao-thu-hoi-xe-hybrid-toan-cau-1265861817.htm
https://thuvienso.quochoi.vn/handle/11742/64427
https://dantri.com.vn/phap-luat/kien-vi-uong-Kpthuoc-tranh-hai-ma-van-co-bau-1362619850.htm
https://dantri.com.vn/phap-luat/kien-vi-uong-Kpthuoc-tranh-hai-ma-van-co-bau-1362619850.htm
https://tienphong.vn/mi-hao-hao-mien-good-chua-chat-gay-ung-thu-nha-san-xuat-noi-gi-post1370537.tpo
https://tienphong.vn/mi-hao-hao-mien-good-chua-chat-gay-ung-thu-nha-san-xuat-noi-gi-post1370537.tpo
https://baochinhphu.vn/xay-dung-nen-ngoai-giao-toan-dien-hien-dai-102305458.htm
https://baochinhphu.vn/xay-dung-nen-ngoai-giao-toan-dien-hien-dai-102305458.htm
https://quochoi.vn/ubkhcnmt/lapphap/Pages/home.aspx?ItemID=641

hod déi Véi ngwoi tiéu ding theo phap ludt Viér Nam” Luan an tién si Luat hoc,
Vién han Iam Khoa hoc xa hoi Viét Nam. Tr78.

14. Nguyén Théi Hoang (2008), Phap luat Trach nhiém san pham va mot sb
dé xuét xay dung Luét Trach nhi¢m san pham tai Viét Nam, tldd, tr. 32.

15. Tran Thi Quang Hong, Truong Hdng Quang (2010), “Mot S6 van de
chung vé ché dinh trach nhiém san pham va vai trd cua ché dinh nay dudi géc do
bado vé nguroi tiéu dung”, Tap chi Nha nudc va Phép luat, (12);

16. Nguyén Thi Mai (2018), “Xdc dinh hang héa khdng ddm bdo chdt lirong
va hang hoa cé khuyét tdt", Toa an nhan dan dién tir, https://tapchitoaan.vn/xac-
dinh-hang-hoa-khong-dam-bao-chat-luong-va-hang-hoa-co-khuyet-tat, truy cap
ngay 22/3/2023.

17. Phiic Minh (2022), “Bé nghi bé sung trach nhiém béi thwong khi ban
hang héa c6 khuyét tdr” Tap chi dién tir caa Hoi Khoa hoc Kinh té Viét Nam,
https://vneconomy.vn/de-nghi-bo-sung-trach-nhiem-boi-thuong-khi-ban-hang-
hoa-co-khuyet-tat.htm, truy cap ngay 25/3/2023.

18. Théng tin phap luat dan su, (2009) “Mot sé luat bao vé ngudi tiéu ding
& Hoa Ky” https://phapluatdansu.edu.vn/2007/09/17/07/51/76545/amp/ truy cap
ngay 20/02/2023.

19. Toa an nhan dan tinh Hai Duwong, Ban an sé 19/2019/DS-PT ngay
13/5/2019 vé tranh chap boi thuong thiét hai do vi pham quyén lgi cia ngudi tiéu
dung, dang trén trang web: congbobanan.toaan.gov.vn

20. Tap chi tri thic truc tuyén (2014) “10 vu thu hdi san pham tén kém nhat
trong lich su” https://zingnews.vn/10-vu-thu-hoi-san-pham-ton-kem-nhat-trong-
lich-su-post467622.html, truy cap ngay 20/2/2023.

21. Binh Thi Hong Trang (2020), “Trdch nhiém béi thwong thiét hai do hang
hoa c6 khuyét tdt gdy ra cho nguwoi tiéu dimg theo quy dinh phap ludt hién hanh”
Tap chi Cong thuong dién tir, https://tapchicongthuong.vn/bai-viet/trach-nhiem-
boi-thuong-thiet-hai-do-hang-hoa-co-khuyet-tat-gay-ra-cho-nguoi-tieu-dung-
theo-quy-dinh-phap-luat-hien-hanh-69213.htm, truy cap ngay 20/3/2023.

22. Truong Hong Quang, “Hoan thién phdp ludt vé trach nhiém sdn pham
nham nang cao hiéu qua bado vé ngueoi tiéu dung & Viét Nam”, Tap chi Luat hoc
$6 12/2012,

23. Cao Xuan Quang (2020), “Ban vé khai niém “Nguoi tiéu dung” trong
Luat Bao vé nguoi tiéu dung Viét Nam”, Tap chi Cong thuong dién tir,
https://tapchicongthuong.vn/bai-viet/ban-ve-khai-niem-nguoi-tieu-dung-trong-
luat-bao-ve-nguoi-tieu-dung-viet-nam-75940.htm, truy cap ngay 25/3/2023.

24, Nguyén Thi Tuong Vi (2009), Trach nhiém sdn pham theo phap lugt
Céng dong Chau Au va Viét Nam, Khod luan tét nghiép, PH Luat TP. Ho Chi
Minh, tr. 2

Tiéng anh

25. Council Directive 85/374/EEC of 25 July 1985 on the approximation of
the laws, regulations and administrative provisions of the Member States
concerning liability for defective products.https://eur-lex.europa.eu/legal-

18


https://tapchitoaan.vn/xac-dinh-hang-hoa-khong-dam-bao-chat-luong-va-hang-hoa-co-khuyet-tat
https://tapchitoaan.vn/xac-dinh-hang-hoa-khong-dam-bao-chat-luong-va-hang-hoa-co-khuyet-tat
https://vneconomy.vn/de-nghi-bo-sung-trach-nhiem-boi-thuong-khi-ban-hang-hoa-co-khuyet-tat.htm
https://vneconomy.vn/de-nghi-bo-sung-trach-nhiem-boi-thuong-khi-ban-hang-hoa-co-khuyet-tat.htm
https://phapluatdansu.edu.vn/2007/09/17/07/51/76545/amp/
https://zingnews.vn/10-vu-thu-hoi-san-pham-ton-kem-nhat-trong-lich-su-post467622.html
https://zingnews.vn/10-vu-thu-hoi-san-pham-ton-kem-nhat-trong-lich-su-post467622.html
https://tapchicongthuong.vn/bai-viet/trach-nhiem-boi-thuong-thiet-hai-do-hang-hoa-co-khuyet-tat-gay-ra-cho-nguoi-tieu-dung-theo-quy-dinh-phap-luat-hien-hanh-69213.htm
https://tapchicongthuong.vn/bai-viet/trach-nhiem-boi-thuong-thiet-hai-do-hang-hoa-co-khuyet-tat-gay-ra-cho-nguoi-tieu-dung-theo-quy-dinh-phap-luat-hien-hanh-69213.htm
https://tapchicongthuong.vn/bai-viet/trach-nhiem-boi-thuong-thiet-hai-do-hang-hoa-co-khuyet-tat-gay-ra-cho-nguoi-tieu-dung-theo-quy-dinh-phap-luat-hien-hanh-69213.htm
https://tapchicongthuong.vn/bai-viet/ban-ve-khai-niem-nguoi-tieu-dung-trong-luat-bao-ve-nguoi-tieu-dung-viet-nam-75940.htm
https://tapchicongthuong.vn/bai-viet/ban-ve-khai-niem-nguoi-tieu-dung-trong-luat-bao-ve-nguoi-tieu-dung-viet-nam-75940.htm

content/EN/TXT/?uri=celex %3A31985L0374

26. Consumer Product Safety Act 1972.
https://www.govinfo.gov/content/pkg/COMPS-384/uslm/COMPS-384.xml.

27. The New York Time (2013) “Not Just a Hot Cup Anymore”
https://www.nytimes.com/2013/10/21/booming /not-just-a-hot-cup-
anymore.html truy cap ngay 20/2/2023.

28. Xem thém Consumer Product Safety Act (CPSA) 1972,
https://www.ecfr.gov/current/title-16, truy cap ngay 19/02/2023

29. Lauren Sterrett, Product Liability: Advancements in European Union
Product Liability Law and a Comparison Betweeen the EU and U.S. Regime,
Michigan State International Law Review, Vol. 23 (2015) 885.

19


https://www.nytimes.com/2013/10/21/booming%20/not-just-a-hot-cup-anymore.html
https://www.nytimes.com/2013/10/21/booming%20/not-just-a-hot-cup-anymore.html
https://www.ecfr.gov/current/title-16

